DEVELOPMENT ASSESSMENT PANEL
4 JUNE 2013

DEBATE AGENDA
DA/DAP/R1

DEVELOPMENT APPLICATION NO:

960/932/2008 (Prop ID 106584)

APPLICANT:

Murray Britton (IA Group)

OWNER:

Rian Nominees Pty Ltd

SUBJECT LAND:

Lot 892 Mengler Hill Road, Bethany

PROPOSAL:

Request for Extension of Consent for Detached
Dwelling and Associated Excavation and Fill (NonComplying)

KEY ISSUES:

Extension of
Development

RECOMMENDATION:

Refuse Request for Extension

OFFICER:

Paul Mickan

Consent

for

Non-Complying

BACKGROUND

At its meeting on 3 March 2009 the Development Assessment Panel considered a
report on a non-complying dwelling in the former Rural (Hills Face) Zone. The officer
recommended refusal of the application as the 2.12 ha allotment was below the 100
ha size requirement in the zone.
The Panel overturned the recommendation and resolved to seek concurrence from
the Development Assessment Commission (DAC) to grant development plan
consent, subject to various conditions including submission of a landscaping plan
and landscaping schedule prior to concurrence being sought.
On 22 April 2010 a report was presented to the Development Assessment
Commission with a recommendation that the Commission decline to grant
concurrence as the proposal was seriously at variance with the Development Plan.
The Commission deferred consideration of the request but delegated to the Presiding
Member of the Development Assessment Commission authority to grant concurrence
subject to appropriate conditions. The Presiding Member subsequently granted
concurrence on 6 May 2010.
Development plan consent was granted on 25 May 2010.
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An appeal by four representors against the decision to grant development plan
consent was lodged on 11 June 2010, but the appeal was subsequently withdrawn
on 23 August 2010.
On 18 May 2011 a request to extend the development plan consent was received
from a representative of the owner of the land. The request was granted on 23 May
2011 with the expiry date extended to 25 May 2013. The owner was advised at the
time that it was unlikely a further extension would be granted.
When requesting the extension the owner advised that changed circumstances
meant they would not be moving to the site and that the land was going to be placed
on the market. The property is currently advertised for sale.
Building rules consent has not been obtained.
A further request for extension of the development plan consent has been received,
providing an additional 8 weeks to obtain building rules consent and development
approval. A copy of the request is contained in Attachment 1.
The request is presented to the Panel for decision as it relates to a second extension
of time relating to a previous decision by the Panel, a decision made over four years
ago under a different policy and legislative regime.
ASSESSMENT OF REQUEST

The following factors/questions are considered relevant in deciding whether the
consent should be extended:
Has there been a material change in the planning legislation relevant to the
proposal?
Since the consent was granted the Character Preservation (Barossa Valley) Act 2012
has been introduced and has taken effect. Although the legislation does not directly
apply to the subject land or proposal but applies in a general sense, the following
objects are considered particularly relevant to proposals in prominent areas such as
the:
“(b)
(c)
(d)

to ensure that activities that are unacceptable in view of their adverse effects
on the special character of the district are prevented from proceeding; and
to ensure that future development does not detract from the special character
of the district; and
otherwise to ensure the preservation of the special character of the district.”

The Act also recognises various character values of the Barossa Valley district, of
which the following are relevant to the subject land and proposal:
“(a)
…..
(e)

the rural and natural landscape and visual amenity of the district;
the scenic and tourism attributes of the district.”

The Act requires a person or bodies involved in the administration of an Act to have
regard to and seek to further the objects of the Act. Strictly speaking this includes
the Panel when deciding whether to grant the extension of time. At this stage the
planning strategy has not been altered nor has the Development Plan been reviewed
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to incorporate policies relating to the special character of the district. Despite this,
scenic and tourist features such as the Barossa Range, the hills face, Mengler Hill
and associated scenic vistas are likely to feature prominently in the future special
character policy framework and subsequent policy review and refinement. It is likely
that existing policies will be furthered strengthened to discourage developments on
prominent hills face sites.
Has there been a material change in the Development Plan such that consent would
now not be given?
The Development Plan, which applied when the development application was
processed, was the old format Development Plan consolidated on 3 April 2008. In
the four years since the decision was made the Development Plan has changed eight
times with the Development Plan now in force being the Better Development Plan
format document consolidated on 21 February 2013.
Approval of the Better Development Plan and General DPA on 18 August 2011
replaced and reformatted the Development Plan and at the same time changed the
zoning of the land from Rural (Hills Face) Zone to Rural Landscape Protection Zone.
The new Development Plan also introduced a range of new and reformatted policies
in the General Section relating to Design and Appearance, Siting and Visibility and
Sloping Land. In a broad sense the old zone, new zone and new general policies all
seek similar desired character and outcomes, that is the preservation of scenic
natural landscape character and unobtrusive buildings, but the assessment of a new
proposal would arguably be more rigorous under the current policy regime than
previous.
An example is the policy relating to earthworks. Whereas the previous policy stated:
“9

Development should minimise the impact of earthworks in relation to:
(a)
(b)
(c)

visual impact from those roads shown on Map Baro/1(Overlay 1) PART
A and B;
erosion; and
impact on the water quality of watercourses in the locality.”,

the new policy is more specific, stating:
“6

The excavation and/or filling of land should:
(a)
(b)

(c)

be no greater than 1.5 metres from natural ground level
only be undertaken in order to reduce the visual impact of buildings or
structures or to construct water storage facilities for use on the
allotment
result in stable scree slopes that are covered with topsoil and
landscaped so as to preserve and enhance or assist in the reestablishment of, the natural character of the locality.”

A significant change also occurred through the Barossa Valley and McLaren Vale –
Revised – Protection Districts DPA which introduced a new Character Preservation
District Overlay with the following relevant objectives:
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“1

A district where:
(a)
…
(f)
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scenic and rural landscapes are highly valued, retained and protected
buildings and structures complement the landscape.

Residential development is located inside townships, settlements and rural
living areas.”

Notwithstanding any design attributes which the proposal may offer, the objectives
speak against the proposal in that it comprises residential development within a rural
highly valued landscape protection area which should be retained and protected.
What are the reasons the development has not progressed?
The person making the request has not provided any specific reason why building
rules consent has not been sought or obtained in the four years since the Panel
supported the proposal.
Have there been other changes which affect the proposal?
Building Rules have changed since development plan consent was granted but not
necessarily to the extent that the proposal could not comply with current
requirements. The land remains in a High Bushfire Risk area and while bushfire
construction requirements may have changed, they relate to building construction
aspects rather than planning.
Has the proponent pursued the proposal with diligence?
When seeking the first extension the owner advised that significant preparatory work
had been undertaken such as surveying, soil testing, design of solar power and
waste control systems, landscape design and commissioning of draft engineering
plans. Much of that work was undertaken as a necessary precursor to seeking
building rules consent.
The proponent’s architect made contact with Council in early March 2013 regarding
potential minor changes, and again in late March foreshadowing a need to seek a
further extension of time. Although detailed design work is apparently underway in
preparation to obtain building rules consent, in the subsequent two months Council
has not received an application for building rules consent, nor has it been advised
that a private certifier has been appointed.
RECOMMENDATION:

That the Development Assessment Panel not grant an extension of time to the
Development Plan Consent for Development No: 960/00932/08 on the grounds that
legislation and development policies have changed to a significant degree such that
a new detailed assessment of the proposal is necessary.
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9.1
DEVELOPMENT ASSESSMENT PANEL 2012 ANNUAL REPORT
Attached is a final draft of the 2012 Annual Report prepared by the Presiding
Member for Development Assessment Panel Members consideration and discussion.
RECOMMENDATION:

That the Development Assessment Panel endorses the report for submission to
Council for information.

